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MOTION FOR AUDIT

NOW COME Plaintiffs, CHERYL A. COSTANTINO AND EDWARD P. MCCALL, JR., by and
through their attorneys, GREAT LAKES JUSTICE CENTER, respectfully requests, pursuant to MCR
2.119, that this Honorable Court immediately grant Plaintiffs’ Motion for Audit for the following
reasons and for the reasons outlined in the attached brief in support:

1. On November 8, 2020, Plaintiffs, Cheryl A. Costantino and Edward P. McCall, Jr., filed a
complaint with this Honorable Court.

2. According to Article II, Section 4(1)(h) of the Michigan Constitution, all citizens have the
right to an election audit in order to ensure the accuracy and integrity of an election.

3. For all of the reasons stated in the attached brief, Plaintiffs request that this Honorable

Court order Defendants to immediately commence an audit of the results of the November

2, 2020 election.

4. As time is of the essence, Plaintiffs leave it to this Honorable Court’s discretion as to

whether oral argument is necessary prior to issuing an order to conduct a result audit. If
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this Honorable Court sets a time for oral argument, Plaintiffs respectfully request it be set

as soon as possible.

5. Plaintiffs sought concurrence from opposing counsel pursuant to the local rules and
concurrence was denied.

WHEREFORE, Plaintiffs respectfully request that this Honorable Court grant Plaintiffs’
Motion for Audit, order Defendants to immediately conduct a results audit of the November 3,
2020 election results, and order all other relief as is appropriate.

Respectfully submitted,
Dated: November 25, 2020 /s/ David A. Kallman

David A. Kallman (P34200)
Attorney for Plaintiffs

BRIEF IN SUPPORT OF MOTION FOR AUDIT

Plaintiffs brought this lawsuit regarding allegations of fraud and misconduct that occurred
in Wayne County at the November 3, 2020 election. Plaintiffs fully incorporate their Statement of
Facts and Argument from their previous Motion for Temporary Restraining Order (TRO) and
Preliminary Injunction and supporting brief for a summary of Plaintiffs’ allegations and legal
argument. The trial court heard oral arguments of counsel on November 11, 2020 on Plaintiffs’
Motion for TRO and subsequently denied the Motion. No witness testimony or other evidence was
presented at the hearing. Plaintiffs’ appeal was denied by the Court of Appeals on November 16,
2020. Plaintiffs then appealed to the Michigan Supreme Court on November 17, 2020.

The Supreme Court issued an order denying Plaintiffs’ Application for Leave to Appeal
along with concurring and dissenting opinions (See attached Exhibit L) as further discussed below.
Plaintiffs now request that this Honorable Court order Defendants to conduct a results audit

pursuant to Article II, Section 4(1)(h) of the Michigan Constitution.
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ARGUMENT
Atrticle II, Section 4(1)(h) states:

The right to have the results of statewide elections audited, in such a manner as
prescribed by law, to ensure the accuracy and integrity of elections.

The primary question before the Michigan Supreme Court was whether it should enjoin
the Wayne County Canvassers certification of the November 2020 election prior to their meeting
on November 17, 2020 so that an audit could be conducted. In the concurring opinion by Justices
Markman and Zahra, they noted that the language of the Michigan Constitution “does not require
an audit to precede the certification of election results.” See Michigan Supreme Court Opinion,
Exhibit L, pg. 2. Therefore, Plaintiffs are now requesting that an audit of the Wayne County
election results be ordered.

According to the Michigan Constitution, there is no threshold requirement that must first
be met in order for a citizen to request an audit of an election. This right is self-executing. Const
1963, art 2, § 4. While Justice Viviano dissented as to granting Plaintiffs’ Application for Leave
to Appeal, he stated:

The constitutional provision at issue in this case, which the people of Michigan

voted to add in 2018 through Proposal 3, guarantees to “[e]very citizen of the

United States who is an elector qualified to vote in Michigan . . . [t]he right to have

the results of statewide elections audited, in such a manner as prescribed by law, to

ensure the accuracy and integrity of elections.” Id. The provision is self-executing,

meaning that the people can enforce this right even without legislation enabling

them to do so and that the Legislature cannot impose additional obligations on the

exercise of this right. Wolverine Golf Club v Secretary of State, 384 Mich 461, 466

(1971).

Exhibit L, pg. 4.

Plaintiffs are requesting that an audit be ordered pursuant the Michigan Constitution and

MCL 168.31a. There is no prerequisite to asserting such a right under the Constitution. Thus,
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Plaintiffs are simply acting on their newly established constitutional right to an election audit.
Justice Viviano stated:

As an initial matter, the trial court did not ask what showing, if any, plaintiffs must
make to obtain an audit. It appears that no such showing is required, as neither the
constitutional text nor MCL 168.31a expressly provide for it. None of the
neighboring rights listed in Article 2, § 4, such as the right to vote by absentee
ballot, requires citizens to present any proof of entitlement for the right to be
exercised.

Exhibit L, pg. 5.

The Michigan Constitution requires that the “results” of the election be audited in order to
ensure the “accuracy and “integrity” of the election. Under the plain language of MCL 168.31a, it
is possible to conduct such an audit so long as the procedures and parameters of the audit are
sufficiently broad enough in scope to comply with the constitutional requirements to determine
the accuracy and integrity of the election.

MCL 168.31a(2) states:

The secretary of state shall prescribe the procedures for election audits that include
reviewing the documents, ballots, and procedures used during an election as
required in section 4 of article II of the state constitution of 1963. The secretary of
state and county clerks shall conduct election audits, including statewide election
audits, as set forth in the prescribed procedures. The secretary of state shall train
and certify county clerks and their staffs for the purpose of conducting election
audits of precincts randomly selected by the secretary of state in their counties. An
election audit must include an audit of the results of at least 1 race in each precinct
selected for an audit. A statewide election audit must include an audit of the results
of at least 1 statewide race or statewide ballot question in a precinct selected for an
audit. An audit conducted under this section is not a recount and does not change
any certified election results. The secretary of state shall supervise each county
clerk in the performance of election audits conducted under this section.

This statute requires the Wayne County clerk to perform the audit under the supervision of
the Michigan Secretary of State. It further orders the Wayne County Clerk to report the results of

the audit to the Secretary of State pursuant to MCL 168.31a(3).
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A proper results audit must include a review of not only the process used for the election,
but an actual review of the “documents, ballots, and procedures used during an election as required
in section 4 of article II of the state constitution of 1963.” Pursuant to the Constitution, the
documents and ballots must be audited not only for their accuracy (in being counted), but also for
their integrity (not being an illegal or fraudulent vote). While MCL 168.31a may contain
limitations that are in conflict with the Michigan Constitution, such as its limitation on an audit
changing the election’s results, those issues can be resolved, if necessary, once the audit is
completed. What is clear in the meantime is that Plaintiffs are entitled to an audit and the effects
or ramifications of that audit can be resolved once the results have been obtained.

Further, the results of an audit may go a long way in determining the outcome of this case.
Indeed, the results of the audit could very much affect the claims and defenses of all parties and
would provide more information to all parties, and this Honorable Court, in resolving these issues.
Since the Michigan Constitution provides all citizens with the right to have the results of an
election audited, Plaintiffs are hereby requesting that this Honorable Court immediately order the

Wayne County Clerk to conduct a results audit.

CONCLUSION

For all the foregoing reasons, Plaintiffs respectfully request that this Honorable Court grant

their Motion for Audit and grant such other relief that is appropriate.

Respectfully submitted,

Dated: November 25, 2020 /s/ David A. Kallman
David A. Kallman (P34200)
Attorney for Plaintiff
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PROOF OF SERVICE

I, David A. Kallman, hereby affirm that on the date stated below I delivered a copy of the
above Motion for Audit, with supporting brief, upon all the above-named counsel via the MiFile
System, and by e-mail to counsel. I hereby declare that this statement is true to the best of my
information, knowledge, and belief.

DATED: November 25, 2020. /s/ David A. Kallman
David A. Kallman (P34200)
Attorney for Plaintiffs/Appellants






















Other audits, by contrast, aim to ensure accuracy in a specific election and enable
alteration of results if necessary. The American Law Institute’s recent Principles of the
Law, Election Administration, drafted around the time Proposal 3 was passed, suggests
that audits should be used in this manner:

[I]f an audit exposes a problem, the number of randomly sampled ballots
can be increased in order to ascertain whether or not the problem is one that
threatens the accuracy of the determination of which candidate is the
election’s winner. In an extreme case, when problems exposed by an audit
were severe, the audit would need to turn into a full recount of all ballots in
the election in order to provide the requisite confidence in the accuracy of
the result (or, as necessary, to alter the result based on the findings of the
audit-turned-recount). In those circumstances when the audit exposes no
such problem, election officials ordinarily would be able to complete the
audit prior to the deadline for certifying the results of the election; when,
however, the audit reveals the necessity of a full recount, then a state—
depending on how it chooses to structure the relationship between
certification and a recount—either could delay certification until
completion of the recount or issue a preliminary certification that is subject
to revision upon completion of the recount. [ALI, Principles of the Law,
Election Administration (2019), 8 209, comment c.]

These audits, such as a risk-limiting audit, “are designed to be implemented before the
certification of the results, and to inform election officials whether they should be
confident in the results—or if they should bump the audit up to a full recount.” Pettigrew
& Stewart, Protecting the Perilous Path of Election Returns from the Precinct to the
News, 16 Ohio St Tech L J 587, 636 (2020) (“[Risk-limiting audits] conducted as part of
the certification process currently provide the best mechanism through which the
manipulation of election returns at the precinct level can be detected and, most
importantly, remedied.”). A review of election laws conducted in early 2018 similarly
recommended that audits be undertaken “after preliminary outcomes are announced, but
before official certification of election results” because this allows for “correction of
preliminary results if preliminary election outcomes are found to be incorrect.” Root et
al, Center for American Progress, Election Security in All 50 States: Defending America’s
Elections (Feb 12, 2018), available at
<https://www.americanprogress.org/issues/democracy/reports/2018/02/12/446336/
election-security-50-states/>.

Whether the constitutional right to an audit may be utilized to uncover evidence of
fraud to challenge the results of an election will also need to be addressed. In particular,
how does the constitutional audit operate within our statutory framework and procedures
for canvassing election returns, certifying the results, and disputing ballots on the basis of
fraud? We have long indicated that canvassing boards’ role is ministerial and does not



involve investigating fraud. See McLeod v State Bd of Canvassers, 304 Mich 120 (1942);
see also People ex rel Williams v Cicott, 16 Mich 283, 311 (1868)° (opinion of
Christiancy, J.) (noting that the boards, “acting thus ministerially,” are “often compelled
to admit votes which they know to be illegal”); see generally Paine, Treatise on the Law
of Elections to Public Offices (1888), § 603, p 509 (“The duties of county, district, and
state canvassers are generally ministerial. ... Unless authorized by statute, they cannot
go behind those returns. . .. Questions of illegal voting and fraudulent practices are to be
passed upon by another tribunal.””). The Board of State Canvassers has more of a role in
investigating fraud in recounts, although we have held that it cannot exclude votes on this
basis. See MCL 168.872 (providing that if the board conducting a recount suspects fraud
occurred during the election, it can make an investigation that produces a report that is
submitted to the prosecuting attorney or to the circuit judges of the county); May v Wayne
Co Bd of Canvassers, 94 Mich 505, 512 (1893) (holding that the board could not exclude
votes during a recount based on fraud). These holdings may suggest that evidence of
fraud uncovered in an audit is not a barrier to certification and instead may only be used
to challenge an election in quo warranto and other related proceedings. See The People
ex rel Attorney General v Van Cleve, 1 Mich 362, 364-366 (1850) (holding in a quo
warranto proceeding that the certification “is but prima facie evidence” of the election
results and that a party can “go behind all these proceedings[; that the party] may go to
the ballots, if not beyond them, in search of proof of the due election of either the person
holding, or the person claiming the office”).

Consequently, it is imperative to determine the nature and scope of the audit
provided for in Article 2, 8 4, so we can determine when the audit occurs and whether it
will affect the election outcome. These questions are important constitutional issues of
first impression that go to the heart of our democracy and the power of our citizens to
amend the Constitution to ensure the accuracy and integrity of elections. They deserve
serious treatment. | would grant leave to appeal and hear this case on an expedited basis
to resolve these questions.* For these reasons, | dissent.

3 Overruled in part on other grounds by Petrie v Curtis, 387 Mich 436 (1972).

% In doing so, I would consider the parties’ arguments regarding whether the matter is
moot.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

November 23, 2020 S md—
N \)

Clerk
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